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EDITOEIAL COMMENT 

TREATIES OF ARBITRATION SINCE THE FIRST HAGUE CONFERENCE 

Eeaders of Mr. Holl's excellent volume on the Peace Conference at 
The Hague will recall that the First Conference attempted to frame and 
secure the adoption of a treaty of arbitration by which the nations bound 
themselves to arbitrate a carefully selected list of subjects. It is well 
known that this attempt failed, owing to the opposition of Germany. 
As a compromise article 19 of the convention for the peaceful adjustment 
of international differences was adopted : 

Independently of existing general or special treaties imposing the obligation 
to have recourse to arbitration on the part of any of the signatory powers, 
these powers reserve to themselves the right to conclude, either before the rati- 
fication of the present convention or subsequent to that date, new agreements, 
general or special, with a view of extending the obligation to submit contro- 
versies to arbitration to all cases which they consider suitable for such sub- 
mission. [Eeenacted in 1907 as article 40.] 

The article did not seem at the time to be of any special importance 
and it was generally looked upon as useless because independent and sov- 
ereign states possess the right without special reservation to conclude 
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arbitration agreements, general or special, without being specifically 
empowered to do so. The fact is, however, that this article, insignificant 
and useless as it may seem, marks, one may almost say, an era in the 
history of arbitration. The existence of the article has called attention 
to the subject of arbitration and by reference to it many states have 
negotiated arbitration treaties. It is true that there is no legal obliga- 
tion created by the article and it is difficult to find a moral one, for it is 
not declared to be the duty of any state to conclude arbitration treaties. 
The moral effect of the article has, however, been great and salutary, and 
the existence of numerous arbitration treaties based upon the reservation 
contained in the article show the attention and respect which nations 
pay to the various provisions of the Hague Conference. 

The following enumeration of the treaties concluded since the First 
Hague Conference and an analysis of the compromis clauses will there- 
fore be of no little interest — perhaps of considerable value : 

Argentine-Bolivia, February 3, 1902. 

Argentine-Brazil, September 7, 1905. 

Argentine-Chile, May 28, 1902. 

Argentine-Paraguay, November 6, 1899. 
(3) 1 Austria-Hungary-Great Britain, January 11, 1905. 
(3) Austria-Hungary-Switzerland, December 3, 1904. 
(1) Belgium-Denmark, April 26, 1905. 
(1) Belgium-Greece, May 2, 1905. 

(1) Belgium-Norway and Sweden, November 30, 1904. 
(1) Belgium-Boumania, May 27, 1905. 
(1) Belgium-Bussia, October 30, 1904. 
(1) Belgium-Spain, January 23, 1905. 

(1) Belgium-Switzerland, November 15, 1904. 
Bolivia-Peru, November 21, 1901. 

(5) Bolivia-Spain, February 17, 1902. 

Colombia-Peru, September 12, 1905. 
(5) Colombia-Spain, December 17, 1902. 
(3) Denmark-France, September 15, 1905. 
(3) Denmark-Great Britain, October 25, 1905. 

(2) Denmark-Italy, December 16, 1905. 

i The figures in parentheses refer to the numbered paragraphs following the 
list of treaties. These paragraphs describe briefly the nature of the reference 

clauses. 
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(2) Denmark-Netherlands, February 12, 1904. 
(1) Denmark-Bussia, March 1, 1905. 

(1) Denmark-Spain, December 1, 1905. 

(3) Prance-Great Britain, October 14, 1903. 
(3) France-Italy, December 26, 1903. 

(3) France-Netherlands, April 6, 1904. 

(3) France-Norway and Sweden, July 9, 1904. 

(3) France-Spain, February 26, 1904. 

(3) France-Sweden and Norway, July 9, 1904. 

(3) France-Switzerland, December 14, 1904. 

(3) France-United States, February 10, 1908. 

(3) Germany-Great Britain, July 12, 1904. 

(3) Great Britain-Italy, February 1, 1904. 

(3) Great Britain-Netherlands, February 15, 1905. 

(3) Great Britain-Norway and Sweden, August 11, 1904. 

(3) Great Britain-Portugal, November 16, 1904. 

(3) Great Britain-Spain, February 27, 1904. 

(3) Great Britain-Switzerland, November 16, 1904. 

(3) Great Britain-United States, April 4, 1908. 

(8) Guatemala-Spain, February 28, 1902. 

(6) Honduras-Spain, May 13, 1905. 

(6) International, January 29, 1902. 

(7) International, January 30, 1902. 
Italy-Argentine, September 18, 1907. 
Italy-Mexico, October 16, 1907. 
Italy-Peru, April 18, 1905. 
Italy-Portugal, May 11, 1905. 

(3) Italy-Switzerland, November 23, 1904. 

(8) Mexico-Spain, January 11, 1902. 

(3) Mexico-United States, March 24, 1908. 
Netherlands-Portugal, October 1, 1904. 
(1) Norway-Sweden, October 26, 1905. 

(3) Norway-United States, April 4, 1908. 

(1) Norway and Sweden-Eussia, December 9, 1904. 
Norway and Sweden-Spain, January 23, 1905. 
(1) Norway and Sweden-Switzerland, December 17, 1904. 

(4) Portugal-Spain, May 31, 1904. 

(3) Portugal-Austria-Hungary, February 13, 1906. 
(10) Portugal-Denmark, March 20, 1907. 
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(3) Portugal-Prance, June 29, 1906. 

(3) Portugal-Great Britain, November 16, 1904. 

(3) Portugal-Italy, May 11, 1905. 

(9) Portugal-Netherlands, October 1, 1904. 

(3) Portugal-Norway and Sweden, May 6, 1905. 

(4) Portugal-Spain, May 31, 1904. 

(3) Portugal-Switzerland, August 18, 1905. 

(1) Eussia-Norway and Sweden, November 26, 1904. 

(3) Spain-Switzerland, May 14, 1907. 

(3) Spain-United States, April 20, 1908. 

(5) Spain-Uruguay, January 28, 1902. 

(3) United States-Denmark, May 18, 1908. 

(3) United States-Italy, March 28, 1908. 

(3^ United States-Japan, May 5, 1908. 

(3) United States-Netherlands, May 2, 1908. 

(3) United States-Portugal, April 6, 1908. 

(3) United States-Sweden, May 2, 1908. 

(3) United States-Switzerland, February 29, 1908. 

Notes. 

(1) The article of reference in these treaties is substantially similar 
to the article in the treaty between Belgium and Eussia, which reads as 
follows : 

Article 1. The high contracting parties agree to submit to the Permanent 
Court of Arbitration established at The Hague by the convention of July 29, 
1899, the differences which may arise between them in the eases enumerated in 
article 3, in so far as they affect neither the independence, the honor, the vital 
interests, nor the exercise of sovereignty of the contracting countries, and pro- 
vided it has been impossible to obtain an amicable solution by means of direct 
diplomatic negotiations or by any other method of conciliation. 

Article 3, referred to in the above quotation, reads as follows: 
Arbitration shall be obligatory between the high contracting parties in the 
following cases: 

1. In case of disputes concerning the application or interpretation of any 
convention concluded or to be concluded between the high contracting parties 
and relating — 

(o) To matters of international private law; 

(6) To the management of companies; 

(c) To matters of procedure, either civil or criminal, and to extradition. 

2. In case of disputes concerning pecuniary claims based on damages, when the 
principle of indemnity has been recognized by the parties. 
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Differences which may arise with regard to the interpretation or application 
of a convention concluded or to be concluded between the high contracting par- 
ties and in which third powers have participated or to which they have adhered 
shall be excluded from settlement by arbitration. 

The treaty between Norway and Sweden, included among those to which 
Note 1 refers, differs from the others in that questions as to whether 
disputes involve the vital interests of either country are to be submitted 
to the Hague Court instead of being decided by each nation for itself. 

In the treaty between Eussia and Norway and Sweden, November 26, 
1904, no reference is made in article 1 to article 3, although the latter 
article appears in practically the same form as here given, except that the 
final paragraph is missing. 

(2) The reference clause in these treaties is substantially similar to 
the article in the treaty between Denmark and Italy, which reads as 
follows : 

Article Premier. Les Hautes Parties contractantes s'engagent a soumettre 
a la Cour permanente d'arbitrage, etablie a La Haye par La Convention du 29 
juillet 1899, tous les differends de n'importe quelle nature qui viendraient a 
s'elever entre Elles et qui n'auraient pu Stre resolus par les voies diplomatiques, 
et cela meme dans le cas ou ees differends auraient, leur origine dans des faits 
anterieurs a la conclusion de la presente Convention. 

(3) The reference clause in these treaties is similar, substantially, to 
that contained in the treaty between France and Great Britain, which 
reads as follows: 

Article 1. Differences which may arise of a legal nature, or relating to the 
interpretation of treaties existing between the two contracting parties, and 
which it may not have been possible to settle by diplomacy, shall be referred 
to the Permanent Court of Arbitration established at The Hague by the con- 
vention of the 29th July, 1890; provided, nevertheless, that they do not affect the 
vital interests, the independence, or the honor of the two contracting states, 
and do not concern the interests of third parties. 

In the treaty between Mexico and the United States, March 24, 1908, 
the following clause is inserted after the word diplomacy in the above 
reference paragraph : " in ease no other arbitration should have been 
agreed upon." 

The treaty between Portugal and Prance, June 29, 1906, requires that 
the causes of the arbitration shall arise after the date of the treaty. 

(4) The reference clause is as follows: 

Article 1. All questions of a judicial character relative to the interpreta- 
tion of treaties or conventions existing, or hereafter to exist, between Portugal 
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and Spain, bordering and friendly nations, and which questions can not be ami- 
cably solved by diplomacy, shall be submitted to a commission, constituted ex- 
pressly for that purpose, by previous agreement; and in the event of the parties 
failing to agree upon the constitution of such commission within a term not 
to exceed one month from the time such commission is proposed by one of the 
high contracting parties, then the submission shall be to the Permanent Arbi- 
tration Tribunal or court instituted at The Hague by virtue of the convention 
there held on the 29th of June, 1899, provided that the questions so referred 
and submitted shall not involve matters of vital effect upon the independence 
or honor of the contracting nations or the interests of other states. 

(5) The reference clause is similar to article 3 of the treaty between 
Spain and Uruguay, which reads as follows : 

ARTiciiB 3. Pour le jugement des questions qui, en execution de la priisente 
convention, seront soumises a un arbitrage, les fonctions d'arbitre seront con- 
fines, de preference, a un chef d'Etat, d'une des Republiques hispano-americaines 
ou a un tribunal compose de juges et experts espagnols, uruguayens ou hispano- 
am£ricaines. 

A defaut d'entente sur le choix des arbitres, les> Hautes Parties signataires 
se soumettront au Tribunal international permanent d'arbitrage, etabli con- 
formement aux resolutions de la Conference de la Haye, de 1899, et, dans ce cas, 
comme dans le cas precedent, elles se conformeront, & la procedure arbitrale 
specifiee auchapitre III des dites resolutions. 

Article I of this treaty reads as follows : 

Article Premier. Les Hautes Parties contractantes s'obligent a soumettre 
a un jugement arbitral toutes les difflcultes, de quelque nature qu'elles soient, 
qui, pour une cause quelconque, viendraient a surgir entre elles, sauf le cas ou 
ces difflcultes porteraient atteinte aux dispositions de la constitution de l'un 
or l'autre pays, et a l'exception de calles qui peuvent etre r€solus par des negoci- 
ations directes. 

(6) Conference of 1902. Treaty of obligatory arbitration between 
Argentine Republic, Bolivia, Dominican Eepublic, Guatemala, Mexico, 
Paraguay, Peru, Salvador, and Uruguay. January 29, 1902. (To 
Hague if agreeable. All disputes except those affecting national honor 
or independence.) 

(7) Conference of 1902. Treaty for arbitration of pecuniary claims 
between the United States of America, Argentine Republic, Bolivia, 
Colombia, Costa Rica, Chile, Dominican Republic, Ecuador, Salvador, 
Guatemala, Haiti, Honduras, Mexico, Nicaragua, Paraguay, Peru, and 
Uruguay. (This provides for reference to The Hague of pecuniary 
claims.) 
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(8) The reference clause in the treaty between Guatemala and Spain 
is substantially similar to that in the treaty between Mexico and Spain, 
which reads as follows : 

Article 3. For the decision of questions which, in accordance with this 
treaty, may be submitted to arbitration, the functions of arbitrator shall be 
conferred with preference upon a chief of state of one of the Spanish-American 
republics, or upon a tribunal formed of Mexican, Spanish, or Spanish- American 
judges and experts. 

In the case of not agreeing in the appointment of arbitrators the high con- 
tracting parties shall submit themselves to the Permanent International Tribunal 
of Arbitration established in accordance with the resolutions of the Hague Con- 
ference of 1899 with adherence in the latter, and in the former case to the arbi- 
tral procedure specified in Chapter III of the said resolutions. 



Articles 1 and 2 of this treaty read as follows : 



Article 1. The high contracting parties agree to submit to the decision of 
arbitrators all controversies which may arise between them during the existence 
of the present treaty in which they might not have been able to reach an ami- 
cable solution by direct negotiation; provided that said controversies affect 
neither the national independence nor honor. 

Art. 2. Neither the national independence nor honor shall be considered to be 
compromised in the following cases: 

A. When treating of pecuniary damages and prejudices suffered by one of the 
contracting states or by its citizens because of illegal acts or omissions on the 
part of the other contracting state or its citizens. 

B. When treating of the interpretation of Ihe treaties, agreements, and con- 
ventions relating to the protection of ownership of artistic, literary, and indus- 
trial property, as well as to that of privileges, patents of inventions, trade- 
marks, mercantile firms, money, weights and measures, and sanitary precau- 
tions, either veterinary or to exclude phylloxera. 

C. When treating of the application of treaties, agreements, and conventions 
relating to successions, aid, and judicial correspondence. 

D. When treating of treaties, agreements, and conventions now in force, or 
which may be celebrated hereafter, with the object of putting the principles 
of public or private international law, either civil or penal, into practice. 

E. When treating of questions which relate to the interpretation or execution 
of treaties, agreements, and conventions of friendship, commerce, and navigation. 

(9) In this treaty the contracting powers agree to submit to the 
Hague Tribunal all difficulties which they had agreed to arbitrate pre- 
vious to the signing of the Hague convention of 1899 for the pacific 
settlement of international disputes. 

(10) The reference articles of this treaty read as follows : 
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Articole I 
Les Hautes Parties Contractantes s'engagent a soumettre a l'arbitrage tous 
les differends de n'importe quelle nature qui viendraient a s'elever entre Elles 
et qui n'auraient pu etre resolus par les voies diplomatiques. Elles s'adresseront 
a eet effet a la Cour permanente d'arbitrage, etablie a la Haye par la Convention 
du 29 juillet 1899, a moins d'etre convenues d'un tribunal arbitral different. 

Abticle IV 
II est entendu qu'a moins que la controverse ne porte sur l'application d'une 
convention entre les deux Etats, ou qu'il ne s'agisse d'un cas de deni de jus- 
tice, l'article Ier ne sera pas applicable aux differends qui pourraient s'elever 
entre un ressortissant de l'une des Parties et l'autre Etat Contractant lorsque 
les tribunaux auront, d'apres la legislation de cet Etat, competence pour juger 
le contestation. 

Those treaties in the list which are not referred to in the foregoing 
notes make no reference to the Hague Tribunal. 



PROPOSED CONFERENCE POR THE SETTLEMENT OP CERTAIN QUESTIONS OP 

MARITIME LAW 

The Second Peace Conference at The Hague formulated a project 
for an international prize court upon the joint proposition of Germany, 
Great Britain, France, and the United States, and while the project as 
a whole has been viewed with favor there are not a few questions of 
importance which militate against the acceptance of the project and 
the passage of local legislation necessary to give it full effect. It is 
generally conceded that the establishment of an international prize 
court would mark a great advance in international law and procedure. 
For it is elementary that a party accused of an illegal seizure should 
not be permitted to pass in final resort upon the justness of his act. In 
the domain of private law the mere suggestion of the possibility of 
such a travesty on justice would be received with ridicule, yet inter- 
national custom and usage permits the captor, in courts constituted by 
him and with judges appointed by him and owing to him allegiance, 
to determine the validity of the capture, seizure, or confiscation. The 
conference at The Hague, in establishing a court, opposed international 
to national judgment, and by composing the court primarily of neutrals, 
with representation, however, of belligerents, sought to test the validity 
of the capture by permanent and disinterested judges trained in the law. 
The advantages and supposed objections to the institution of an inter- 
national prize court have been fully set forth in the leading articles in 



